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SUPFLEMENTAL AGREEMENT

WESTFIELD PRIMARY ACADEMY

THIS AGREEMENT mace 2013
BETWEEN

{1) THE SECRETARY OF STATE FOR EDUCATION: and

{2} SAMUEL WARD ACADEMY TAUST (“the Company")

(3) 15 SUPPLEMENTAL TO THE MASTER FUNDING AGREEMENT made
botwean the same partios and dated 11 June 2013 (the "Master
Agreament™).

i CEFINITIONS AND INTERFRETATION

1.1  Except as exprassly provided in  this Agraement words  angd
axpressions dafined in the Masmr Agreement shall have the came
meenings in this Agreement as were ascribad lo them in the Master
Agregmant.

12 The follewing words and axprassions shall have tha following
Meenings:

‘the Academy” means Westhsld Primary Academy, 1o be established
at Chalksione Way, Havarhil, CB9 OBW:

"Chiel inspector’ means Her Majesty's Chief Inspectar of Education.

Childran's Servicas and Skills o his SUCCASS0r;

“the Land” rneans the publicly funded land tincluding for the avoidance
of doubt all hulldings, structures raﬁdsmplng and othat ereciions)
Situated al and known as Wastiekd Community Primary School,
Chalkstorne Way, Haverhlll, C82 O0BW and reqistered uvnder Lite
numbers SK325708 and SK232404
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Refarence in this Agresment to ddauses and Arnexes shall unless
otherwise stated, ba to clauses and annexes of this Agreement.

THE ACADEMY

The Company will establish and maintain, and carry on or provide tor
the carrying on of the Academy in accordance with the Mastar
Agresmenl and this Agreernont.

The curriculum pravided by the Academy to pupits up 1 tha age of 11
shall be broagd and balanced.

The reguiroments for the admission of puplis to the Academny arg set
out af Annex 1.

ACADEMY DPENING DATE

2.4

258

3.1

41

A

The Academy shall cpen as a scheol on 1 October 2013 replacing
Wastfield Community Primary Schoo! {a comrmunity schoal) which
shall cease to be maintaingd by the Local Autharity on that date, which
date shall be the convarsion date within the meaning of the Academies
Act 2010,

The planned caparity of the Acadarmy is 420 in the age range 3-11 and
a nursery unil of 26 places.

CAP GHAN

Pursuant to clause 28 of tha Master Funding Agreement. he Secratary
of State may, in his absclute discretion provide Capital Expenditura
tunding in  accordance  with any arrangemsnts he  considers
Appropriate.

GAG AND EAG

The Secratary of State agrees to pay GAG and EAG to the Company
in relation to the Academy in accordance with the Master Agroanment

COMPLAINTS

Mat ised.
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TERMINATION

Either parly may give not less thap Seven dcademy Financial Years
written notice to terminate this Agraament, such notice tg gxpire on 31
August 2021 or any subsaquent annlversary of that dats.

Termination Warning Notice

5.2

5.3

The Secretary of State shall be entitled to issua to the Company a
wrilten natice of his intention to ferminate this Agreement (" Tamination
Viarning Notica™ where he considers that:

a} the Academy is na longer mesting the requirements referred 1o in

clause 12 ot the Master Agreemant (sUbject to clauss 5.9 of this

Agresment);

b} the conditions and requiramants set out in clauses 13-34B of the

c)

Master Agreament are no longar belng met;
the standards of parformance of pupils at the Academy are
unaceaptably low,

d) there has baen a serivus breakdown in the way the Arademy |s

managed or govamed:

a) the safety of pupils or staff is threatened (wheather by breakdown of

discipline or octherwisa); or
tha Company is otherwise in matorial Breach of the provisions of this
Agresment o the Magter Agrasmont.

A Termination ¥arnirng Motice issued by the Sacretary of Stata in
accoriance with clause 5.2 shall spacHy:

a} reasons ior the Secretary of State's issue of the Tamminatlon Wa rring
Motlee;

by the remedial measuras which the Secretary of State requires the
Company to camy out, with associated deadlines, In vrder to rectify
the defaulls idenlified {"Specified Remedial Measures™; and

¢] the date by which the Company musl respond 1o the Termination
Warning Metice providing its repressntations with regard tharato or
vorfirm that it accepts and agrees to undertaks fhe Spedalfied

Remedial Measures.

19 Oacember 3012 w4
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The Secratary of State shall conslder Bny responsa  and
representations from the Company which are received by tha date
specified in accordance with clause 5.3(5) and shall confirm whether
he congiders that:

a) in the light of the Company's representations in reapanse to lhe
Termination Warning Motice, some or all of the Specitied Remeadial
Measures are not reguired to be implemented (and if so which) and/or
the Specifiad Remedial Measures ars Eaing or will be Implemented
within the specifiad timeframae; or

b subject to any further measures he reascnably requires {"Further
Remeadial Meazuras™ being imple mentad by a specifled date or any
evldence he raquires beaing provided, the implarmantation of such
measures has been or will be succassfully completed within the
spacified tirmeframes; or

£) he is not satisfiad that the Com nany will rectify the defaults |dankitiad
in the 1ermination Waming Nelice within the specified tmetrames. Iy
sUch circumstances, the Secretary of State may notify the Cimpany of
his intention to tarminate the Agreerment on a specifled date.)

The Secrgtary of Stare may by notice in writing terminate this
Agreament with effect from a specified date in the svent that:

a) the Company has nol, by the date spacified in clause 5.3(ch
responded lo tha Termination Warnlng Notice elther confirming that it
accepts and agrees to undertake the Specifisd Remedlal Measuras or
providing |15 represantlions with rejard 10 the Spacified Renedizl
Measures: or

b] the Company has not camied out the Sparifled Remadial Measuras
andfor Furthar Remedial Meas ures within the specified dmeframes;

provided that having considered any represantations made by tha Campany

pursuan| W clause 5.3{c), the Secretary of State remains satisflad that it is

approgriale to termnate the Agreement.

19 December 2012 vd
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Motice of Intention t¢ Terminate

56 The Secrelary of State may at any time give writen hotice of his
Intention to tarminate this Agraement where the Chisf Inspector glves
nolice to the Company in accordance with secHon 13{3) of the
Fducation Act 2008 stating that in the Chief Inspector's opinign —

{23 special measuras are required to ba taken in refation to the
Acadarmy; of

(b] the Academy reaquiras significant improvemant,

%7 Any notica issued by he Secretary of Stats in accordance with clause
5.6 shall invite the Company Lo respond with any reprasentations
within & specified timeframe,

S8  Where the Secratary of Stale has given notice of hls intention 1o
tarminate this Agreement in zccordance with dauges 56 and 5.7 and

—

ta} he has not raceived any reprosentations from the Company within
the timeframe specified in clanse 5.7 or

(1) having considered the represantaions made by the Sompany
pursuant to clause 5.7, the Socretary of State remains satisfled that it
i= appropriate W temminate this Agresment

he may by notice in wriing terminate this Agresment with effect from a
specified date.

Termination with Immedlate Effact

=8  Ifihe Socretary of State has vause to serve a notice on the Company
undar section 165 of the Education Agt 2002 and a determination ffrom
which all rights of appeal have bean exhausted) has baen made that
the Academy shall be struck oft the Registar of Independent Schools,
he rnay terminate this Agraement by notlue in writing to the Compeany
such barmination W lake effect on the date of the notice,

Notice of Intention to Terminate by Compeny

18 Dacormbar 2012 w4
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210 The Secretary of State shall, &t a date praceding the stant of sach

a.11

Academny Financlal Year, provide to the Company an indication of the
tevel of funding to be provided by the Secretaty of State 1o the
Company by way of GAG and EAR in the next followlng Acadamy
Financial Year (the ‘Indicative Funding™. If the Company s af the
cpinion that, after raceipt of the Indicative Funding for the naxt
following Academy Financial Year (the "Critical Year'} and of the ta king
into account all other resources avallable and likely to ba available 1o
the Acadeimy, including such funds &s are set ot 10 dause 73 of tha
Master Agreemsnt and such other funds as ara and likely to be
available 10 the Academy from other academiss operated by lhe
Company (CAll Other Resources"), it iz likely thal the cost of running
the Academy during the Critical Year would cause the Company, on
the bagis of Ihe Indicative Funding, to become Insalvent [and for this
reason ¢nly) hen the Company may give notles of its intention o
termninale this Agreement at the end of the than current Acadamy
Financial Yoar.

Any nolice given by the Company under ¢lause 5.10 shall be in writing
and shall ba served on the Secratary of State not later than 28
February praceding the Critical Year ar, if the Secretery of State shail
not have given notico of the Indicative Funding to the Company on or
bafore the date specified in clause 5,10 above, within six weeks after
the Secretary of State shatl hava dong 5. The natice must spacify:

5.11.1 the grounds upon which the Company's opinion is based and
include the evidenca of thoess grounds and any professional
accounting advice the Company has received and including a
detailed statement of steps which the Company propozes b
laka with a view to ansurling that as soon as reasonably
praclicable the costs of running the Acaderny are reduced
sufficiently to ensure that such costs are less than the Indleative
Funding and All Other Hesources and the pariod of ime within
whith such steps will be taken; and

%.11.2the shortfall in the Critical Year betwesn tha Indicatlve Funding
and All Other Resources expecled to he availabla ta the
Company to mun the Academy and the projoctad axpenditure on
the Academy; and

19 Dacembar 2012 v
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5.11.3 4 detailed budge! of income and expenditura for tha Acaderny
during the Critical Year {the "Projected Budget").

Both parties undertake to use their best andeavours o Bgres whether
or not the cost of running the Academy during the Critical Year would
cause the Company, on the basis of the Indicative Funding and All
Othar Rescurces, to become insohkent  Both parties racognise that
they will need to engage in a constructive dialogus at the time about
how best 10 provide sducation for the pupils at the Acadamy and
undartake to use their best endeavours to agree a practical solution to
the probilem.

If ho agreement is reached by 39 April [or such other date as may ba
agreed between tho parlies) a=z 1o whether the cokt of running tha
Academy during the Critical Year on the basls of the Indicalive
Funding and All Other Rosources would causs the Company to
become insclvent, then that question shall be refarred to an
independent awperdl (the “Exper™) for resolution, The Expert's
determination shall be final and binding on both parisa. The Exporl
shall be raquested to spacify in his determination the amount of the
shartfall in iunding {the "Shanfall"y. The Expert shall he an msolency
practitioner with significant professional experience of educational
instituions or academies. I the parttes fail to agree upen the
appointment of the Expart than the Expert shall be appolnted by the
Fresident for the tima being of the Inslilute of Chartared Accountants
m England and Wales, The Expert's fees shall be horme equally
betwasn the partiss.

The Expert shall be required in raaching his dotemmination to take
AGCOUNt of advica from an sducational spedialist who is professionally
familiar with the issues arsing from the budget managament of
schools.  If the parties fall to agree upon the appointment of the
etucational specialist then the educationa| spaciallst shell be
appointad by the Chaiman tor the time baing of the Specialist Schoolz
and Arademies Trrsl, The educational spacialiat's fess shall be bome
aqually betwaen the parties,

Il the Expen determines that the cost of nmnning the Academy during
the Critical Yoar would cause Whe Company, un the basis of the
Indicative Funding and Ali Other Hesources, 1o become insolvent, ang
the Secrelary of State shall not have agreed to provide sufficient

19 December 2082 vi
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additional funding to cover the Shortfall, then the Company shall be
entilad to terminate this Agreement, by notice sxpiring on 31 August
pricet 1 the Gritical Year. Any such notice shall ke given withln 21 days
after (a) the Expert’s defermnination shall have been given to the parties
or [B), it later, the Secrotary of State shall have givan writtan notice of
his refusal ko provide sufficisnt addiional funding for the Academy Lo
chvar tha Shortfall.

FE T INATI

In the avent of termination of this Agreement however occuming, the
schoal shall ceasa o ba an Academy within the meaning of Sections 1
and 1A of the Acadermes Act 201 0.

Subject to clauses 5.3 and 6.4, if the Sacretary of State terminates this
Agraemeant pursuant to clause 5.1 of this Agreament, the Socratary of
State shall indemnity the Company. |t the Secretary of State
tarminales this Agresment olhersise than pursaant 9 clause 5.1 of
this Agreement, the Secretary of State may in his absclute discraticn
indermnify or (s such extent if any a3 e may in hig absolute discretion
cansider appropriate) compensalbe the Company.

The amount of any such indemnity or compensation shall be
determined by the Secrstary of State having ragard to any
reprosantations madse 1o him by the Company, and shall ba paid at
such umes and in sush manner 85 the Seocratary of State may
reasanably think fil.

The categories of expenditure Incurted by the Company in
consequance of the termination of the Agrearment in regpect of which
the Secretary of State shall (where the Secrelsry of Stabe terminates
this Agreement pursuant to clauss 5.1) indamnify tha Company and
may {whera the Secratary of 5S5@Rte terminates this Agresment
otherwase than pursyanl i clause 5.1) In iz absolute discretion
ndemnify or compensate the Company include {(bul not by way of
imitation), staff compensation  and  redundancy  payments,
compensation paymants in respect of broken contracts, sxpanses of
dispasing of assets of adapting them {or other purposes, [Bgal and
other professional fees, and dissolutign expanses.

13 Decamber 3012 w4
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65  Subject to clause 6.6, on the termination of this Agreement howsver
occuming, the Company shall in respect of any of its capital aasels at
the date of tgrmination:

(a)

()

promplly fransfer & praportion of the assels to a person
nominated by the Secratary of State, if tha Secretary of
State considers that all ar soma of thoae asssts need In
be used for any educational purposes by that nominee.
Tho propertion of the assets 1o be transfermed shall be
the sarme as the proportion of tha capltal contbution
made by the Secretary of State to tha ariginsl value of
those assets, whether that contribution was mada on the
establizhment of the Acadamy or at a later date: or

i the Secratary of State confirns that a wansfer under
clause 6.5a) is not required, promptly repay ko the
Secretary of State a sum equivalenl to the parcentage of
the value of the assels at the date of lermination, or, by
agreament with the Secretary of State, at the dare of
subsequent disposal of those assets. Such percentage o
be the same as the parcentage of the capitzl contribution
made by the Secretary of Stats to the orlginal valus of
those assets, whather thal contribution was made on tha
eslablishment of the Academy or later.

6.8  The Secretary of State may waive in whole or in part the repayment
due under clause 6.5} if;

ta}

)

the Company obtains his permission to invest the
procesds of sale for iks charitable oblects; or

tha Secrulary of State directs all or part of the repayment
to be paid o the LA.

G.7  The sale or disposal by other means of publicly funded land held for
the purposes of an Acadomy iz now govemad by Part 3 of Schegule 1
to the Acadamias Act 2010,

LAND

Restrictions on Land ransfer

14 Decamber 201 Z vd
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6A  Hecognising that thay are or will bg receiving publicly funded fand at nil

consideration {which for the purposes of this transaction =hall inglude

leases granted at a peppercorn rentj the Sompany:

e}

{t

(c}

e}

e}

15 Dacember 8112 v

shall, within 28 days from the transfer to it of the Lang,
apply to the Land Registy for & restriction in the
proprigtorship reglster funder section 43(1){a) of the
Land Hegislralicn Act 2002 in Form RX1 a8 prescribed
by Hule 91 and Scheduls 4 of the Land Registration
Rules 2003) in the following terms:

No disposition of the regisferad estate by e propriotor
of the regisleved esizta is o be registersd without &
wriian consent signed By the Secrelary of State for
Education, of Sanciuary Bufdings, Greal Smith Strost,
Londorn GWTEP 38T

s5hall teke any furthar staps reguirad to ensure that the
reshriction refamed 1o in clause BA{g) is entersd on the
propriatorship registar,

shall provide the Sacratary of Siate with confirmation of
the entry of the restction refemred to in clause BA(a) as
S00N 45 practicable after it recelves notfication from the
Land Regisiry,

i the event that it has not registerad the restriction
referred to in clause GA(a), hereby consents to the
entening of the restricticn refered to in 6A{R) in the
ragister by the Secretary of State (under 5, 43{1){b) of
tha Land Registralion Agt 2002,

shall not, withowut the consent of the Secratary of Stats,

apply 1o dis-apply, modify or remove (oy cancellation or
oltharwiza) a rastrictlon entareéd in accordance  with
clavse 6A(a) or BA{d) above, whether by itsell, a holding
company, & subsidiary company, of a receiver,
administrator of liguidator acting in the name ot the
Company.



71

£.1

8.1

w
(A

8.3

9.4

9.5

8.6

Mulli Academy Modgl
Mainstream

ANNEX

The Annex o this Agreement forms part of and is Incorporated into this
Agresment.

MASTEA AGHEE

Except as expressly provided in this Agresment the Master Agreement
shall continue in ull foce and effact.

GEMERAL
Thiz Agreement shall net be assignabls by the Comparny.

No delay, neglect or forbearance on the part of the Secrelary of State
in enforcing (in whole er in part) any provigion of this Agreement o in
axarcising (in whole or in part) any right or remedy conferred on him by
this Agraement shall be or be deamed to be a waiver of such provision
tr right or remedy or a waiver of any other provision or right or remedy
or shall in any way prejudice any right or remady of the Secretary of
State under this Agreement or shall amount to an election not o
enforce such provision or exercise such right or remedy {including, for
the avgidance of doubl, any right to terminate this Agresment]). No
single of partial exarciza of such right or remedy shall preclude or
restrict the further axercise of that or any othar right or remedy.

Termination of this agreement, for any reason, shall not aftect the
accrued rights, remedias, Ghligaticns or liabilities of the partles axisting
ar tarminatlon.

This desd may he executed in any number of countarparts, sach of
which when executed and deliverad shall conshitute a duplicate
original, but all the counterparts shall together constitute the ona
agrasment.

This Agresment and any dispute or elaim arising out of ar in
connection with it or its subject mattar or formation (including non-
contrachual disputes or claims) shall be governed by and construad in
accordanca with the law of England and Wales.

The parias imevocably agree that the courts of England and Wales
shall have exclusive jurizdiction lo selile any dispute or clafm that

18 Decamber 2012 v4
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arisas out of or in connection with thls agreamant ¢r Its subject matter
or formalion (including non-contractual disputes or claims).
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This Agreement was exacuted as a Deed an 2013

Execuipd on behalf of Samuel Ward Acadamy Trust by

Diractor

In the presence ol

WRness. e,

Address_

Qocupelion.. ...

Tha Corporate Seal of the Secratary of State for Education, heraunto atfixed
is authenticated by:

Duly Authorlsed

19 Decenmber 2012 w4
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ANN O THI EMENTAL EEMENT

Requirgmenits for the Admission for pupils al the
Academy  Annex 1

19 Decambs 2012 v
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Annex 1

REQUIREMENTS FOR THE ADMI N OF PUPI
TO WESTFIELD PRIMARY ACADEMY

GEMERAL

1. This annex may be amended in writing at any fime by agreament belweean
tha Secretary of State and the Company,

2. Excepl as provided in paragraphs 24 In 2B bglow 1he Company will act in
accordance with, and will ensure that an lndependent Appaal Panel is tralned
to act in accordance with, all relevant provisions of the School Admissions
Coda, and the School Admission Appeals Code published by tha Departrment
for Educaticn (*the Codes”) as they apply al any given tlme to maintainead
schoals and with equalities law and tha law on admissions as thay apply to
malntained schools. For this pumpose, reference in the Codes or legislation
to "admission authorities” shall be desmed 0 he refarencas to the Company.

2A  The Company is permitted to delerming admission arangaments {subjact to
consultaion in accordance with the School Admissions Code} that give
priority for admission {but not above logked after children and previausly
locked affer children') to other childron atvacting the pupil premium,
inctuding the service premum {the popil premium admissign critericn’).
¥Whare a Company exercises this fraadom it will provide informaltion in its
admission arrangaments of eligibility for the premiums.

28 For tha purposes of applying the pupil premium admlssfon criterion ornly,
sections 1.94f) and 2.4z} of the School Admissions Code do nat apply
inaofar as they prevent admission authorltles from givfng priarity to children
acoording to the flnancial or ooecupational status of parents or using
supplermentary forms thal ask for:

- any parsonal details abaut their tinancial status; or
. whather parents are serving in the armed forces f{of any nation),
stationed in Englard, and  exercising  parental  care  and
responsibllity for the child in question.
3. Motwithstanding the generality of paragraph 2 of this Annex, the Company
will participate In the co-ordinated admisslon amangements oparatad by tha
Local Authority {LA) and the local Fair Access Protocol.
4. Metwithstanding any provision in this Ann Bx, the Secrotary of State may:

(a)  direct the Company to admit a named pupil to Westicld Primary
Academy on application from an LA, This will inclvde samplying with

' As dafined in the School Admissions Coda,

OAL - 0502 2013 w2
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a Schoal Attendance Order”. Befora doing so the Secratary of Stata
will consult the Company;

(b)  direct the Company to admit a named pupil to the WesHisld Primary
Academy if the Company has falled b act in accordance with this
Annex of has otherwise failed to comply with applicable admissions
and equalitios legislation or tha provisions of the Codes;

fcy  diract the Company 0 amend itz admission arrangements whera
thay fall 1 comply with the School Admissions Coda or the Sohaol
Adrmission Appeals Caodg,

g, The Company shalf ansurs that parents and ‘relevant children™ will have the
right of appeal to an Indapendent Appeal Panal if thay are dlssatisfisd with an
admission decision of the Company. The Independant Appeal Panal will he
independent of the Company. The arangements for appeals will comply with
the School Admission Appeals Code published by tha Department for
Education as it applies to Foundation and Yoluntsry Aided schools. The
determination of the appeal panel is binding on all parties.

Relevant Arsa

6. Subject to paragraph 7, the meaning of "Relovant Area” for the purposas of
consuflaion requiremants in relation to admission arrangements s that
determinad by the local authority for maintained scheools in the area in
accordance with the Education (Relevarl Areas for Consultation on
Admigsion Amrangements} Regulations 1985

7. If the Company does not consider the relevan area determined by the local
authority for the maintained schogls in the area to ba approprlate, it must
apply to the Secratary of State by 1 Augusl for a determination of the
appropriate relevant erea for the Academy,. setting out the reasons for this
vigw. The Secretary of Slale will consult the Company and the LA in which
the Academy is situated in reaching a degision,

Reguirement to admit puplls

E. Pupils on roll in any predecessor maintained or independent school will
ransfer auomatically o the Acadermy on opening,  All children already
offered a place at any pradecessor school will ho admitter

a. The Company will:

“ Local muthorities are abd ta issua school attendarice sroers if 8 child is not altuniding sghapl. These &ro agally
bindlng upan parerits. Such an order might, for instance, be appropriats where a child has 4 place at an Acadernny
bt his/har paranks ard rehusing ta eard himdher Lo schoot. The order il raquire 4 parant o anaure histher chrid
aarnds g apecifled school.

1 relevant chilgien means: Ay intha coge of appeals for antry to A sicth farm, the child, and;
0 ir ary othes cage, childran who are gbgue compulsory schoal age, or will ba above eownpulacry school age by
the time they starl to recaive aducation at tha scho.

QAR - BRO22013 w2
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{7}  subject bo = Aght of appeal to the Sacretary of Stake in relation 19 a named
pupil, admit all pupils with a statement of special educational neads naming
the Academy;

(?)  determine admissich oversubseription criteria for the Acadamy that give
highest priority to looked after children and previously looked after chikdran, in
accordance with the relavant provisions of the School Admisslons Code.

Oversubscription griter(a, admlssion number, consdltetlon, datermination and
objections,

10, The Academy admission arrangamants will include oversubscription oritaria,
and an admission pumber for each ralavant age group*. The Gompany wil
consult on the Academy's admission armrangements and detenmine them in
ling with the requiraments within the School Admissions Coda,

11, The Offica of the School's Adjudicatar {O3A) will consider abjeclions to the
Academy’s admission arrangements®. The Company showld thergfore make
it clear, when determining the Acadermy's admission arangements, that
abjections should be submitted to the OSA.

12. A determination of an objectlon by the OSA will be binding upon the
Academy and the Company will make appropriate changes as quickly as
possible,

f'ﬂt'-hﬂ-'ar'l e group’ mesang normal point of aanusgon o dhe schacd, for @xampde, yean B Year? and vear 1)
* Thi (¥54 has ro jurisoiction b consider objections against the agread variatinn frarm (e Codes set
out in paragraphs 24 and 2§,
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